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USE OF FOCUS GROUPS:  
ON ANY BUDGET 
 
I. INTRODUCTION 

Focus groups are presentations made to a group of 
people who are then asked to give their impressions of 
the facts and legal issues presented. For many years 
focus groups involved spending large sums of money 
to gather the impressions of the focus group 
participants. However, much benefit can be obtained 
from using somewhat scaled down versions of focus 
group techniques to prepare for and evaluate medium 
size and smaller cases. This article will explore some 
of these techniques and develop some of the practical 
tips for case preparation, evaluation and 
experimentation using these tools. 
 
II. WHY USE FOCUS GROUPS? 
A. Gather Data 

One of the fundamental reasons to conduct a focus 
group is to gather information. Rather than relying on 
“lawyer intuition” a focus group can provide empirical 
data regarding the legal or factual issues presented in a 
case.  

A focus group can help you see the case through 
the juror’s eyes. In fact, you can incorporate some of 
the exact words the jurors used in the focus group 
debriefing in your presentation. For example, in a 
recent downed power line case, a focus group juror 
described the downed power line as “snake hiding in 
the grass just waiting to strike.” We adopted this 
imagery in our case theme.  

Identification of bad juror profiles is another 
important function of focus groups. Gathering 
demographic information in questionnaires and in 
notes from the focus group can be enormously helpful 
in determining what type of juror will be best suited for 
your case. Along those lines, give each focus group 
participant a juror information questionnaire similar to 
the one which they would fill out at trial. This will 
enable you to record key data about each focus group 
juror and have it in hand as you analyze the results 
presented by each juror. 

Inevitably, when I am preparing for trial, I begin 
to believe in my case. I call this phenomena “believing 
your own B.S.” Do not believe your own B.S.! Instead, 
the data you gather from the focus group should be the 
objective barometer used to measure the case.  
 
B. Explore Alternatives 

Exploring alternatives is another important reason 
to conduct a focus group. For example, perhaps there is 
an opportunity to settle with one defendant but this will 
lead to the “empty chair defense.” Will the remaining 
defendant be able to shift all or most of the blame to 
the settling party? A focus group can help explore what 

effect the settlement of a defendant will have on the 
case.  

Perhaps you have a case where the contributory 
negligence of the plaintiff is a key issue.  In that 
scenario, plaintiff’s counsel may consider conducting a 
focus group where they deny all contributory 
negligence, and another where they concede some 
level of contributory negligence to explore how the 
focus group jurors react.  

Maybe you have a case where a ruling on a key 
piece of evidence could impact the outcome of the 
case.  Perhaps there is evidence that a driver was 
drinking, or had a history of arrests, and you want to 
see what impact that fact has on the focus group panel. 
Particularly if you do not know if the evidence is going 
to be admitted, you should consider conducting the 
focus group without introducing the key piece of 
evidence.  Then allow the focus group jurors to 
deliberate without the evidence.  Next, after the panel 
has deliberated, provide the key piece of evidence to 
the panel and ask for their reactions.  

Maybe you have a case with inflammatory facts 
that you are having a hard time evaluating. For 
example, maybe the defendant driver was texting at the 
time of a crash and you want to see how the jurors 
react to that.  Will the plaintiff be awarded higher 
damages because the defendant was texting and 
driving? Can the defendant beat back the inflammatory 
fact of texting and driving by arguing everybody does 
it? These issues are best tested in a focus group setting. 

Although every case is different, the cases which 
trouble us the most are often the ones with issues 
which we have never seen tested before a jury. Maybe 
the factual pattern is so bizarre that you honestly have 
no idea how a jury might react. Maybe you have a case 
where a family member is suing another family 
member for reckless driving. Will the focus group 
jurors feel it is wrong for one family member to sue 
another? Perhaps the theory of liability is novel and 
you want to test it. Maybe you have a case where a 
self-driving car crashes and a person is seriously 
injured. Will the focus group jurors pour out the 
plaintiff simply because he or she chose to allow the 
car to drive itself? Perhaps you are concerned the race, 
religion or sexual orientation of one of the parties is an 
issue. Do not wait and find out at trial if these issues 
are big issues, moderate issues or no issue at all. Focus 
groups are where these issues should be vetted. 
 
C. Preparation & Practice 

Focus groups provide an excellent opportunity to 
prepare for the actual trial. Ideally, the complete trial 
team should participate. This should include all of the 
lawyers, paralegals and sometimes the parties or key 
witnesses. The deadline of an approaching presentation 
helps everyone involved get their part of the task 
complete, from creating the power point presentation, 
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cutting deposition testimony, preparing of exhibits to 
creating the mock jury charge. In particular, preparing 
a brief adversarial focus group presentation causes you 
to present the entire case in a thirty minute 
presentation. In doing this, you can distill the case 
down to the big points and crystallize the theme of 
your case. 
  
D. Settlement 

A focus group can be a great tool to use in 
settlement evaluations. The results obtained in a focus 
group can help you reach a settlement in two typical 
scenarios.  

One, use the focus group data to persuade the 
other side that your case value is accurate, possible or 
reasonable. For example, maybe the defendant is not 
valuing your damages high enough given the facts of 
the case. Share the focus group data with opposing 
counsel and the adjuster. If the defendant is disputing 
liability, give opposing counsel copies of the actual 
jury charge finding liability. If the defendant is 
disputing your damages, give opposing counsel a copy 
the damage award from the focus jurors. You can also 
conduct and share exit interviews or video excerpts 
from the focus group. Sharing the focus group findings 
may cause the adjuster to reevaluate the case and, if 
warranted, go get more money to settle the case. 

Two, use the focus group data to persuade your 
client that the settlement offer is reasonable and should 
be accepted. For example, maybe your client in a 
personal injury case has drawn a line in the sand and 
said he will never consider a settlement under a million 
dollars. After the client sees a focus group result 
reaching a finding of no liability, it often causes the 
client to reevaluate. 
 
III. HOW TO CONDUCT FOCUS GROUPS 
A. Types of Focus Groups 

There are several different methods to conduct 
focus groups: adversarial, neutral, conceptual, online. 
 
1. Adversarial Focus Group 

Adversarial focus group are done with a lawyer 
“role playing” each side of the case. A lawyer will play 
the role of the plaintiff and another lawyer will play the 
role of the defendant. Each side presents an 
abbreviated overview of the case, similar to an opening 
statement. The presentations can include exhibits, 
video excerpts, deposition testimony, etc. Much 
favorable information can be gathered from role 
playing, particularly when playing the role of your 
opposition. 
 
2. Neutral Focus Group 

Neutral focus groups can be conducted by a 
neutral moderator who simply reads a script which 
summarizes the contentions of each party. When 

presenting in this format remember the acronym 
“Garbage in-Garbage out.” In other words, the more 
accurate the information which is presented to the 
focus group, the more useful the feedback will be. It is 
essential that both the strengths and weaknesses of the 
case be presented if the exercise is to be truly 
beneficial.  Too often, in our roles as advocates, we 
spend a great deal of time focusing on the strengths of 
our cases and how they may best be presented, 
ignoring or trying to side-step the weaknesses. Resist 
the temptation of advocating and present a balanced 
summary of the facts when conducting a neutral focus 
group. 
 
3. Conceptual Focus Group 

Conceptual focus groups are brainstorming 
sessions where ideas or concepts are introduced to a 
focus group. A moderator will then ask the focus group 
participants about their feeling on the idea or concept. 
Conceptual focus groups are often free-flowing 
exercises and can be particularly helpful when coming 
up with a theme for a case, or discussing a discrete 
issue in case. 
 
4. Online Focus Group 

There are several online juror research sites:  
 

a) ejury (www.ejury.com) 
b) jury talk (www.jurytalk.com) 
c) jury test (www.jurytest.net) 
d) online verdict (www.onlineverdict.com) 
e) trial juries (www.trialjuries.com) 
f) virtual jury (www.virtualjury.com) 
g) trial practice (www.trialpractice.com) 

 
These sites allow jurors to register and to submit their 
evaluations of the case online.1 It is important to 
submit the facts in a neutral manner when submitting 
through one of these online services. The online jurors 
are then asked to answer liability and damage 
questions, as well as any other pertinent questions 
submitted. Each online juror provides demographic 
information which can be organized and categorized so 
that empirical data can be obtained to see what type of 
jurors are most or least favorable. One of the 
advantages of these online services is that a large 
number of jurors can be polled. Typically, fifty jurors 
are selected in the county of suit, or in a 
demographically similar county. Averages and median 
damage awards can then be assessed for a large 
population of prospective jurors.2 In addition, the cost 

                                                      
1 A sample ejury submission is attached to the Appendix as 
Ex 1. 
2 A sample ejury juror demographic and damage analysis is 
attached to the Appendix as Ex 2. 

http://www.ejury.com/
http://www.jurytalk.com/
http://www.jurytest.net/
http://www.onlineverdict.com/
http://www.trialjuries.com/
http://www.virtualjury.com/
http://www.trialpractice.com/
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and preparation time to conduct these online focus 
groups is relatively small when compared to other 
types of focus groups. The primary downside of online 
focus groups is the inability to actually interact with 
online jurors, to steer the ideas or conversations in any 
way or answer any questions they may have. 
 
B. Presentation 

Depending on the type of focus group you decide 
to do, you will likely need a moderator of some sort. 
There are several alternatives depending primarily on 
budget. The role of the moderator varies. At the basic 
level, a moderator simply helps with logistics and 
explains why the focus jurors are there, instructs the 
jurors on where to go, what to fill out, and answers 
basic questions. In the neutral or conceptual focus 
group methods the moderator takes on a more active 
role in the presentation by reading the script of the 
case, and/or conducting the questioning of the focus 
group participants regarding the various themes or 
topics to be addressed. The lawyer can play the role of 
the moderator to save money, a jury consultant can be 
hired to play the moderator, or other lawyers can be 
enlisted to play the moderator. 

The focus group presentation is usually a short 
narrative which is given by one person in the neutral or 
conceptual method, or two people in the adversarial 
method.  In the neutral method, the moderator reads a 
script which contains the strengths and weaknesses of 
the case. In the conceptual method, the moderator 
introduces topics, concepts or issues and asks for 
feedback from the participants. In the adversarial 
method, both sides advocate their positions via a short 
narrative typically including exhibits and other relevant 
evidence. 

The focus groups are typically composed of 15 to 
20 jurors. A good approach is to present the entire 
mock presentation to the group as a whole and then 
split the jurors into two groups to allow them to 
deliberate separately. Obviously, you want the mock 
jury to resemble as closely as possible the actual jury 
which will hear your case. Ideally, you want jurors 
from the actual county where your case is being tried. 
In addition, you want your jury members to reflect the 
demographics of the jurors in the county where you 
will be trying the case, including age, race, sex, 
education, religion and occupation. If you have 
reasonable information about the demographics of the 
county, you should be able to approximate the mix for 
at least one of the groups when you split the whole 
group into two groups for deliberation. Wikipedia can 
be a good source of demographics for the county in 
which you are trying your case. 

After the presentation, it is a good idea to have 
each individual juror fill out the jury charge.3 After the 
jury charges have been filled out, collect the individual 
charges and you can divide the groups based upon their 
individual answers.  For group deliberations it is often 
helpful to select jurors who have answered the jury 
charge differently. In other words, you should consider 
pairing jurors who found no liability with jurors who 
found liability and big damages. The disparity in 
answers makes for informative focus group feedback. 
Once the jurors are divided into their groups have the 
panel deliberate to reach a verdict by answering the 
jury charge as a group. 

It is a good idea to videotape the deliberations. 
That way you can review it again before trial, or pull 
some snippets to send to opposing counsel for 
settlement purposes. Also, it can be very helpful and 
informative to conduct exit interviews with select 
jurors to explore specific topics like what evidence 
they found persuasive, what motivated them to find for 
the plaintiff or defendant, or what motivated them to 
award a large sum of money. Depending on the budget 
videotaping can be done using your own equipment or 
through a professional videographer. 
 
C. Logistics 
1. Where to Find the Participants? 

Finding the participants depends largely on your 
budget. On a small budget, you can use friends, family 
and your office to assemble a focus group. 
Realistically, however, going outside your office may 
lend a greater degree of objectivity to the comments of 
the participants. Again, on a smaller budget you can 
use craigslist (www.craigslist.com) to place an ad for 
participants. Offer to pay them hourly or a moderate 
sum for a few hours, or half a day’s work. On a larger 
budget, you can use an employment or temp agency to 
find participants. When going through an employment 
agency, request that they find participants who closely 
match the demographics of your county of suit. Also, 
on a larger case, you can outsource the finding of the 
jurors to your jury consultant. 
 
2. Where Should You Conduct the Focus Group? 

Again, where you conduct your focus group 
depends largely on your budget. On a smaller budget 
you can conduct the focus group at your office. Having 
the focus group at your office is advantageous since it 
is convenient for the lawyers and trial team and the 
materials of the case are close at hand. This obviously 
saves the additional cost of renting a space for the 
focus group. A drawback of conducting a focus group 

                                                      
3 A sample focus group charge is attached to the Appendix 
as Ex 3. 

http://www.craigslist.com/
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at your office is that people may politely tell you what 
they think you want to hear.  

On a moderate to larger budget, you can conduct 
the focus group at a neutral site. On a moderate budget, 
you could hold the focus group at a local law school or 
unused local courtroom.  

On a larger budget, the focus group can be held at 
a location wired for videoing and recording the 
proceedings. Many of these professional focus group 
locations have facilities with mirrors where you can 
observe the jury deliberations but the jurors cannot 
observe you. Conducting a focus group “off campus” 
has its advantages in that it gives everyone some 
practice in the logistics of transporting the case to the 
courthouse, which can be a valuable part of the “dress 
rehearsal” of an actual trial. 

Some professional focus group facilities include:  
 

a) www.murryhillcenter.com;  
b) www.delve.com; 
c) www.savitzfieldandfocus.com.  
 

D. Budget 
The costs of the various types of focus group 

methods vary greatly. Here is a rough estimate: 
 

1) Online (ejury, etc.): $1,500 to $2,500 
2) Self Run:  $3,000 to $5,000 
3) Professional Facility: $7,500 to $15,000 
4) Jury Consultant: $15,000 to $75,000 

 
IV. PRECAUTIONS & HAZARDS 
A. Local Rules Governing Focus Groups 

Some courts, counties and/or judges have specific 
requirements addressing focus groups and mock trials. 
For example several of the judges in the Eastern 
District of Texas have standing orders regarding the 
use of focus groups and mock trials. Specifically, the 
standing orders in the Eastern District, in part, require 
the party who conducted the focus group to retain the 
name and addresses of each participant in the focus 
group. Then, ten (10) days before the pre-trial 
conference the party who conducted the focus group 
must notify all parties in writing that the focus group 
was conducted and cross reference the focus group list 
with the jury list so that any participants can be 
stricken from the panel.4 
 
B. Case Law on Focus Groups 

One of the seminal cases applicable to focus 
groups is Primrose Operating Co. v. Jones, 102 S.W 

                                                      
4 Copies of the Eastern District Standing Orders are attached 
to the Appendix as Ex 4. 

3d 188 (Tex. App.—Amarillo 2003).5 In the Primrose 
case, a defendant tried to set aside a $2.7 million dollar 
jury verdict in the plaintiffs’ favor by alleging that the 
plaintiffs’ counsel tainted the jury panel by conducting 
a mock trial in the county prior to the jury trial. The 
county where the case was tried, King County, had a 
population of around 300 people. The county clerk 
summoned just over 130 prospective jurors to serve in 
the trial. A week before the actual trial, plaintiffs’ 
counsel conducted a focus group with seven people 
from the county. One of the seven people had been 
summoned for the actual trial and was dismissed from 
the focus group. The focus group trial returned a jury 
verdict of $8 million dollars, finding the target 
defendant 80% responsible. The focus group concluded 
a few hours before the local junior high football game 
which was attended by county residents. In support of 
its jury misconduct argument, defendant called a 
resident who testified the large verdict from the focus 
group was the “talk of the town” at the football game.  

Prior to the actual trial, the judge in the case 
obtained a list of the focus group participants and 
compared it to the members of the jury venire in an 
effort to identity any familial relationships which 
existed. At voir dire, the parties were allowed to 
explore the relationships between venire members and 
the mock trial participants, as well as the effect of the 
mock trial on the community view of the dispute. A 
few of the venire members were struck since they were 
unable to set aside what they had heard about the case. 
The defendant moved for mistrial on the basis that the 
mock trial tainted the jury pool. The trial judge denied 
the defendant’s motion for mistrial. 

The intermediate appellate court held that the trial 
court did not abuse its discretion in denying the motion 
for mistrial.  The court held that Texas Rule of Civil 
Procedure 327 governs the instances in which a party is 
entitled to new trial because of jury misconduct.  The 
rule allows a court to grant a new trial if it finds 
misconduct by the jury, including any communication 
made to the jury, or that a jury gave an incorrect 
answer during voir dire. Specifically, in reviewing 
Texas Disciplinary Rules 3.06 and 3.07, which forbid 
improper communications with jury members, the 
court held that the record did not reflect any improper 
communications. The court held that the plaintiffs’ 
attorney properly dismissed the one focus group juror 
upon learning that they had been summoned in the 
actual trial. The court went on to hold that the alleged 
statements made at the football game did not rise to the 
level of prejudicial statements disseminated by means 
of public communications.  The appellate court held 

                                                      
5 Primrose v. Jones, 102 S.W.3d 188 (Tex.App—Amarillo 
2003) is attached to the Appendix as Ex 5. 

http://www.murryhillcenter.com/
http://www.delve.com/
http://www.savitzfieldandfocus.com/
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the trial court did not abuse its discretion by refusing to 
grant the mistrial for these reasons. 
 
V. CONCLUSION 

Focus groups provide an excellent means of 
preparing and evaluating virtually any case. Focus 
groups help you organize, prepare and distill down the 
essence of your case. They offer an opportunity to test 
alternative theories and/or focus on discrete topics 
about your case. Data obtained from focus groups can 
help you determine the proper settlement value of your 
case, which can be used to educate opposing counsel or 
your client. And, if you do try the case, the information 
you collect from the focus group can help you frame 
your case, avoid pitfalls and try the best case possible. 



FACTS 

In April 2013 David Newton was driving an eighteen-wheeler mail delivery truck for Hampton Trucking, 
a contract mail carrier for the United States Postal Service. While driving the mail truck, David Newton 
ran a red light and hit a vehicle driven by Michael Washington.  Michael Washington’s children, Mikesha 
(18 years old) and Kendall (2 years old) were passengers in the vehicle. 

Washington vehicle after the crash 

After running the red light and hitting Mr. Washington’s vehicle, David Newton got out of the eighteen 
wheeler and tried to flee the scene.  According to the police report, David Newton “who was naked, 
jumped out of the truck and ran south bound on Wimberly Street and attempted to steal a motorcycle from 
a motorist.”  Further, according to the police report, David Newton was apparently impaired by drugs. 
According to the official police account, Defendant Harris-Newman “was detained and held for police 
units by a group of citizens” and “may have been using the drug K2.” Drugs are listed as contributing 
factors to the crash in the police report.  

18 wheeler after the crash 

As a result of the severe impact of the collision, Michael, Mikesha and Kendall sustained injuries. 

APPENDIX I
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MICHAEL WASHINGTON’S DAMAGES & LIMITATIONS 

A.  MICHAEL’S MEDICAL TREATMENT 

Immediately after the crash, Greenville Fire Rescue responded to the 911 call and rendered assistance. 
When they arrived, they found Michael sitting on the ground.  Michael began complaining of severe 
lower back pain and pain in his lower chest above the ribs. Michael relayed his pain as a 9/10 on a pain 
scale. Greenville Fire Department paramedics placed Michael on a board and applied a cervical collar and 
he was transported to Hunt Regional Medical Center by second responders, American Medical 
Responders.  

Michael arrived at the emergency room at Hunt Regional Medical Center complaining of chest tenderness 
and pain radiating to the back and neck. X-rays were taken and a thorough examination was performed by 
Dr. Paul Grant, Jr. Michael described his pain as “burning” and further stated that he was unable to put his 
arms down due to the pain.  

Michael was evaluated for contusion to the chest, chest wall injury, and lumbar pain. The doctor 
diagnosed Michael with a hematuria and chest contusions. He was released with instructions to seek 
follow-up care with his physician, apply ice intermittently to help reduce swelling, not to engage in 
strenuous activity and not to work. He was prescribed Lortab for the pain and Flexeril for the muscle 
spasms. 

On April 24, 2013, x-rays of the cervical spine, thoracic spine, and lumbar spine were taken. The x-rays 
revealed: 

1. The cervical spine showed reversal of the normal curvature of the spine in the AP dimension due
to muscle spasms,

2. The thoracic spine showed degenerative changes, and
3. The lumbar spine showed curvature of the spine convex to the right due to muscle spasms.

On May 2, 2013, Dr. Herron, Michael’s primary care physician, referred Michael to physical therapy for 
his back and shoulder pain.  

On May 7, 2013, Michael had his initial evaluation and began physical therapy with Chance SaeLim at 
Chance Physical Therapy and Fitness. At the time of the evaluation Michael reported stiffness, soreness, 
and back pain from the top of the shoulder blades down to his lower back, and pain in his shoulder and 
neck. Michael complained of having pain in his left shoulder and up into his neck area. Michael also 
reported severe pain when getting up or down from a seated or lying position. Any bending was also 
extremely painful.  At the time of the visit, Michael rated his pain as an “8-9” on a scale from 1-10. 
Michael reported he was unable to work and has difficulty performing daily household activities. 
Additionally he has had trouble sleeping due to the pain. Examination showed: 

1. Pain,
2. Limited ROM,
3. General weakness,
4. Tightness and tenderness through the cervical, thoracic and lumbar regions;
5. Difficulty with ADL’s and work activities.
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Michael received moist heat to his neck and back, manual therapy techniques of cervical traction, and was 
instructed in exercises to do at home to assist with range of motion issues. Michael continued to receive 
physical therapy over the next two months.  Throughout the course of the physical therapy, Michael 
continued to complain of back, neck, and shoulder pain, headaches, and trouble sleeping. 

On May 13, 2014 Michael was seen by Dr. Temple at Paris Orthopedic Clinic complaining of shoulder 
pain and headaches. Dr. Temple injected a mixture of Lidocaine and Kenalog into the shoulder. Dr. 
Temple noted that the headaches were caused from dorsal radiculitis from his cervical spine and placed 
Michael on a Medrol Dosepak.  

On July 6, 2013, Michael Washington presented to the McCurtain Memorial Hospital emergency room 
for sharp, cramping, abdominal pain radiating to the chest. He was given Librax and referred to his 
primary care physician. 

On July 15, 2013, Michael reported to Chance SaeLim that he had gone to the ER with severe low back 
pain and his shoulder pain had increased. He reported being frustrated that he has been unable to return to 
work and participate in the activities he used to enjoy due to the pain. 

On October 17, 2013, Michael presented to Dr. Herron complaining of low back pain radiating down both 
legs and pain in his shoulder. Dr. Herron diagnosed Michael with radiculitis. 

On October 28, 2013, because the injections Michael had been receiving were not relieving his shoulder 
pain, Dr. Temple recommended arthroscopic distal clavicle surgery. 

On December 2, 2013, Michael had arthoscopic shoulder surgery with labral debridement, 
subacromial decompression and distal clavicle resection for osteoarthritis, right acromioclavicular 
joint and superior labral tear. Upon release, Michael was prescribed Norco and tramadol for pain, 
instructed to ice shoulder and to follow up with Dr. Temple in ten (10) days. 

  

Michael returned to Dr. Temple on January 20, 2014.  He was continuing to have trouble with pain in his 
shoulder.  Dr. Temple referred Michael to Chance Physical Therapy for physical therapy three times a 
week for six weeks.  The therapy was ordered to assist with pain control, improve range of motion, 
stabilization and rotator cuff strength. 
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On February 28, 2014, during a physical therapy appointment, Michael stated he was continuing to have 
shoulder pain and tenderness and he was limited in the use of his shoulder and his activities. Additionally, 
he continued to experience low back pain. 

On March 3, 2014, Michael returned to Dr. Temple for follow-up of his distal clavicle excision.  
Although his range of motion and strength had improved, he stated he was continuing to have pain in the 
shoulder.  Dr. Temple injected a mixture of Lidocaine and Kenalog into the resected area to help alleviate 
the pain and instructed Michael to follow up in six weeks. 

Michael Washington’s medical bills to date total approximately $52,249.16. The medical bills for his 
future care may further increase the total medical costs associated with this crash.  

B.  MICHAEL WASHINGTON’S LIMITATIONS  
 
Because of Michael’s injuries, he has suffered and will continue to suffer into the foreseeable future from 
physical pain, physical limitations and mental distress. Michael underwent shoulder surgery on December 
2, 2013, and approximately six weeks of physical therapy. To this day, Michael continues to suffer from 
neck, back, and shoulder pain and severe headaches.  He is unable to sit for long periods of time. He has 
trouble lifting his arm over his head or out to the side without pain. The injuries he sustained as a result of 
the crash have limited his ability to care for and play with his young son and perform daily tasks or work. 
Additionally, as a result of his injury, he is unable to engage in other physical activities he used to enjoy 
such as playing and coaching his former softball team, lifting weights and exercising. Aside from the 
physical pain, he suffers from anxiety relating to the uncertainty of any future pain and his physical 
limitations.  

C.  MICHAEL WASHINGTON’S  LOST WAGE CLAIM 
At the time of the collision, Michael was working for ABC Automotive.  Due to the injuries he sustained 
in this collision, Michael has not been able to return to work since the crash.  Michael earned $18.75 per 
hour at ABC Automotive and worked at least 40 hours per week.  Additionally, he received $85 per car 
for detailing work.  He detailed approximately 12-15 cars per month.  
Michael’ lost wages are approximately $30,000. 
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KENDALL WASHINGTON’S DAMAGES & LIMITATIONS 
 
A.  MEDICAL TREATMENT OF KENDALL 
 
At scene of the crash, paramedics treated Kendall for a broken collar-bone and a 3 inch gash from his car 
seat safety harness over his left clavicle. Kendall was transported by ambulance to Hunt Regional Medical 
Center. 

   

Kendall’s Collar bone Injury 

Upon arrival at the hospital, the doctors noted bruising on his chest, neck, back and chin and an abrasion 
to the neck. Kendall was discharged from the hospital with instructions to clean the abrasion with water 
and mild soap and apply Neosporin twice a day. Additionally, he was prescribed Acetaminophen for pain 
as needed. The doctor referred him to their primary care physician for a follow up. 

On April 23, 2013 Kendall was taken to McCurtain Memorial Hospital due to an increase of swelling, 
limited range of motion, bruising and pain in his shoulder. Two x-rays of the left shoulder were taken and 
findings revealed a fractured collarbone located in the midshaft of the clavicle.  

 

 

Medical Illustration of Broken Collarbone 
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On April 24, 2013, Kendall was seen by Dr. Monty Grugan at Broken Bow Health and Wellness Clinic 
for a follow up for his fractured left clavicle.  At the time Kendall presented with a shoulder abrasion to 
top left shoulder and severe swelling over clavicle. 

On April 26, 2013 Kendall was seen by Dr. John Anderson with Orthopedic Associates for follow up on 
the left clavicle fracture. Dr. Anderson’s examination revealed that Kendall had a 5 cm abrasion at the 
base of the left neck and adjacent ecchymosis and swelling. Kendall was put in a clavicle strap. Dr. 
Anderson suggested that Kendall have additional x-rays of the clavicle in three to four weeks.  

On May 30, 2013 additional x-rays of the clavicle were taken at McCurtain Memorial Hospital to monitor 
the healing of the fractured left clavicle. The findings showed inferior angulation of the mid shaft of the 
clavicle. The alignment had not changed from the prior exam of April 23, 2013. Dr. Anderson stated 
that the likelihood of Kendall re-breaking the clavicle is very high given the nature of the injury. 
Should Kendall re-break the clavicle, it would require surgery to repair. 

Kendall Washington’s medical bills to date total approximately $2,418.94.  The future costs of 
repairing the broken clavicle are estimated to be $20,000. 

B.  KENDALL’S LIMITATIONS  
 

Kendall was 2 ½ years old at the time of the incident.  Following the crash, Kendall refused to eat and for 
four days would not talk. While he has mostly healed physically from the injuries sustained in the 
collision, he continues to have anxiety regarding trucks.  In addition, there is anxiety caused by the fact 
that the doctor’s feel that Kendall has a high likelihood of re-breaking his collar bone. 
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MIKESHA WASHINGTON’S DAMAGES & LIMITATIONS 
 
A.  MEDICAL TREATMENT OF MIKESHA 
 
At the scene of crash, Mikesha got out of the vehicle and fell to the ground. She was found lying in the 
grass when paramedics arrived. Mikesha immediately complained of severe neck and back pain. 
Paramedics from American Medical Response applied a cervical collar and placed Mikesha on a back 
board. Mikesha was then transported to Hunt Regional Medical Center by second responders, American 
Medical Responders.   

Mikesha arrived at the emergency room at Hunt Regional Medical Center complaining of severe 
headaches, neck and back pain. She was examined by Dr. Paul Grant, Jr. who diagnosed Mikesha with 
acute neck pain and acute cervical strain. X-rays of the spine and neck were taken. Findings showed 
coarse calcification projects near the C-3 superior endplate on lateral view with sclerotic margin and loss 
of cervical lordosis. Dr. Grant suggested Mikesha follow up with her primary care physician in two days. 
Upon discharge Mikesha was instructed to apply ice intermittently for 15-20 minutes, 4-6 times daily. She 
was prescribed Flexeril, a muscle relaxer, for muscle spasms.  

On April 23, 2013 Mikesha presented to Dr. Mary LeBoeuf with Idabel Children’s Clinic complaining of 
major neck, shoulder, upper belly and abdominal pain. Mikesha also reported she was having trouble 
sleeping. Upon examination, Dr. LeBoeuf’s report showed that Mikesha was unable to hold her neck 
straight and had decreased cervical lordosis and tightness in her shoulders in a shrugged posture. 
Additionally, she had palpable spasms of the left clavicular portion of the SCM muscle and trapezius 
muscles of the neck and shoulder bilaterally. Flexeril was prescribed for neck pain and muscle spasms 
and a C-collar was ordered.  Dr. LeBoeuf referred Mikesha to Chance Physical Therapy for physical 
therapy on her neck, back and shoulders. 

 On April 24, 2013 Mikesha presented to McCurtain Memorial Hospital complaining of head, neck, face, 
left shoulder, and jaw pain. Upon physical examination by Dr. Parton, Mikesha was diagnosed with 
cervical strain and multiple contusions to the face and left shoulder. CT of the face, brain and cervical 
spine and x-rays of the shoulder and ribs were ordered. Physical examination showed: 

1. Tenderness to vertex; 
2. Tenderness to right mandible;  
3. Muscle spasms of the neck; and 
4. Tenderness in the left shoulder.  

 

Upon discharge she was diagnosed with a concussion without loss of consciousness, cervical strain, and 
multiple contusions to the face and left shoulder. She was prescribed Norco (Hydrocodone), a pain 
reliever, and referred to her primary care physician for follow up.   

 

On May 8, 2013, Mikesha had her initial evaluation and began physical therapy, at the request of Dr. 
Mary LeBoeuf, with Chance SaeLim, a physical therapist at Chance Physical Therapy and Fitness. 
Mikesha complained of neck pain radiating out to left shoulder, left shoulder pain   and muscle  spasms. 
She reported the pain felt like “someone is jabbing or punching me.” She also reported the left side of her 
ribs were painful with pain shooting from the back of her ribs to the front, that she was unable to stand for 
prolonged periods of time and was having difficulties sleeping at night due to the aches and pain she was 
experiencing. At the time of evaluation Mikesha reported her pain as a seven (7) on a scale from 1-10. 
Mikesha was diagnosed with neck pain, back and thoracic pain, and muscle spasms. Upon physical 
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examination, the doctor noted tightness and tenderness over the cervical paraspinal and parascapular 
musculature regions and tenderness over the left-mid lower ribs, primarily over the anterior lateral 
aspects.  The evaluation also revealed deficits in the following: 

1. Limited range of motion; 
2. General shoulder weakness; 
3. Soft tissue tightness/tenderness 
4. Difficulty with ADL’s and/or work activities. 

 

These symptoms were aggravated by activity, walking, running, jogging, sitting for prolonged periods of 
time and squatting. Mikesha reported that she was unable to participate in her usual activities due to the 
pain.  

Mikesha was seen at Chance Physical Therapy and Fitness two to three (2-3) times a week for 
approximately one (1) month. Her physical therapy consisted of (1) therapeutic manipulations of the neck, 
back and shoulder (2) stretching exercises, (3) core exercises, and (4) deep oscillation -electrical muscle 
stimulations (DO-ES) to C-Spine/scapular and left shoulder and ribs region. Mikesha was given Kinesio 
tape and taught Kinesio taping techniques for her left mid-lower rib support.  

After approximately three (3) weeks of physical therapy Mikesha’s pain had improved, but she still had 
not made a full recovery. Unfortunately Mikesha had to discontinue physical therapy as she was attending 
college out of town for the fall semester. According to Chance SaeLim, Mikesha will need additional 
treatment for an optimal recovery. 

On June 4, 2014, Mikesha was seen by Dr. LeBoeuf due to nightmares and trouble sleeping since the 
collision and continued pain in her ribs.  Additionally, Mikesha stated she was anxious while riding in 
cars and avoided taking pleasure drives. Dr. LeBoeuf advised Mikesha to try counseling for the anxiety. 
Further, he instructed Mikesha to take Motrin for persistent rib pain.  

On August 1, 2013, Mikesha returned to Dr. LeBoeuf complaining of continued rib pain and swelling and 
chest pain. Mikesha reported going to physical therapy three times a week since the collision and taping 
her ribs following her treatments.  Dr. LeBoeuf advised Mikesha to use a rib belt for pain control. 

On January 14, 2014, Mikesha was seen by Dr. Graves for jaw pain.  An MRI revealed that both sides of 
her jaw were out of place resulting in the pain she had been experiencing in her jaw since the collision.  
Dr. Wallace ordered a retainer for Mikesha to wear and advised that surgery would be needed to repair 
the injury.  

Mikesha Washington’s medical bills to date total approximately $12,551.46.  The medical bills for her 
future care will further increase the total medical costs associated with this crash, including, but not 
limited to the TMJ surgery. The estimate for the future surgery and medical care is $10,000. 

B.       MIKESHA ’S LIMITATIONS  

After approximately six (6) weeks of physical therapy Mikesha’s pain had improved, but she still had not 
made a full recovery. Mikesha continues to experience lower back pain, headaches, loss of strength, and 
severe pain to her ribs and jaw. She has continued to live with this pain for almost a year after the crash. 
During her senior year, Mikesha was involved in track, band, and dance team.  Because of her injuries, 
she was unable to run track and continue her involvement in the other activities she enjoyed.  
Additionally, Mikesha was unable to tumble due to her injuries. This limited her performance and her 
ability to try out for the Southeastern Oklahoma State cheer team. Prior to the collision Mikesha was an 
avid softball player.  However, due to injuries sustained in the crash, she was unable to perform any 
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softball drills because of the severe pain in her ribs and was unable to play on her summer league softball 
team.  Further, the injuries she has sustained as result of the crash have limited her ability to perform 
every day activities such as exercising, running, and jogging. Mikesha works at Southeastern Oklahoma 
State in the office.  She continues to have pain in her ribs when sitting for long periods of time which 
makes it extremely hard on her as her job requires a lot of sitting. Additionally, she has trouble sleeping 
due to the rib pain. 
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JURY QUESTION # 1 
 

What sum of money, if paid now in cash, would fairly and reasonably compensate Michael 
Washington for his injuries, if any, that resulted from the occurrence in question? 
 
Consider the elements of damages listed below and none other.  Consider each element 
separately.  Do not award any sum of money on any element if you have otherwise, under some 
other element, awarded a sum of money for the same loss.  That is, do not compensate twice for 
the same loss, if any.  Do not include interest on any amount of damages you find. 
 
Answer separately, in dollars and cents, for damages, if any.  
 
a. Physical pain and mental anguish sustained in the past. 
 
Answer:  _______________________ 
 
b. Physical pain and mental anguish that, in reasonable probability, Michael Washington 
will sustained in the future. 
 
Answer:  _______________________ 
 
c. Loss of earning capacity sustained in the past. 
 
Answer: _______________________ 
 
d. Loss of earning capacity, that in reasonable probability, Michael Washington will sustain 
in the future. 
 
Answer: ______________________ 
 
e. Disfigurement sustained in the past. 
 
Answer:  _______________________ 
 
f. Disfigurement that, in reasonable probability, Michael Washington will sustain in the 
future. 
 
Answer:  ______________________ 
 
g. Physical impairment sustained in the past. 
 
Answer:  _______________________ 
 
h. Physical impairment that, in reasonable probability, Michael Washington will sustain in 
the future. 
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Answer:  _______________________ 
 
i. Medical care expenses incurred in the past. 
 
Answer:  ______________________ 
 
j. Medical care expenses that, in reasonable probability, Michael Washington will sustain in 
the future. 
 
Answer: ______________________ 
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JURY QUESTION #2 

What sum of money, if paid now in cash, would fairly and reasonably compensate Kendall 
Washington for his injuries, if any, that resulted from the occurrence in question? 
 
Consider the elements of damages listed below and none other.  Consider each element 
separately.  Do not award any sum of money on any element if you have otherwise, under some 
other element, awarded a sum of money for the same loss.  That is, do not compensate twice for 
the same loss, if any.  Do not include interest on any amount of damages you find. 
 
Answer separately, in dollars and cents, for damages, if any.  
 
a. Physical pain and mental anguish sustained in the past. 
 
Answer:  _______________________ 
 
b. Physical pain and mental anguish that, in reasonable probability, Kendall Washington 
will sustained in the future. 
 
Answer:  _______________________ 
 
c Disfigurement sustained in the past. 
 
Answer:  _______________________ 
 
d. Disfigurement that, in reasonable probability, Kendall Washington will sustain in the 
future. 
 
Answer:  ______________________ 
 
e. Physical impairment sustained in the past. 
 
Answer:  _______________________ 
 
f. Physical impairment that, in reasonable probability, Kendall Washington will sustain in 
the future. 
 
Answer:  _______________________ 
 
g. Medical care expenses incurred in the past. 
 
Answer:  ______________________ 
 
h. Medical care expenses that, in reasonable probability, Kendall Washington will sustain in 
the future. 
 
Answer: ______________________ 
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JURY QUESTION #3 

What sum of money, if paid now in cash, would fairly and reasonably compensate Mikesha 
Washington for her injuries, if any, that resulted from the occurrence in question? 
 
Consider the elements of damages listed below and none other.  Consider each element 
separately.  Do not award any sum of money on any element if you have otherwise, under some 
other element, awarded a sum of money for the same loss.  That is, do not compensate twice for 
the same loss, if any.  Do not include interest on any amount of damages you find. 
 
Answer separately, in dollars and cents, for damages, if any.  
 
a. Physical pain and mental anguish sustained in the past. 
 
Answer:  _______________________ 
 
b. Physical pain and mental anguish that, in reasonable probability, Mikesha Washington 
will sustained in the future. 
 
Answer:  _______________________ 
 
c Disfigurement sustained in the past. 
 
Answer:  _______________________ 
 
d. Disfigurement that, in reasonable probability, Mikesha Washington will sustain in the 
future. 
 
Answer:  ______________________ 
 
e. Physical impairment sustained in the past. 
 
Answer:  _______________________ 
 
f. Physical impairment that, in reasonable probability, Mikesha Washington will sustain in 
the future. 
 
Answer:  _______________________ 
 
g. Medical care expenses incurred in the past. 
 
Answer:  ______________________ 
 
h. Medical care expenses that, in reasonable probability, Mikesha Washington will sustain 
in the future. 
 
Answer: ______________________  

Use of Focus Groups: On Any Budget________________________________________________________________________________________________________Chapter 24

19



ADDITIONAL FACTS & QUESTIONS 

 David Newton, the driver of the truck for Hampton Trucking, had a previous conviction for 
possession of marijuana before he was hired by Hampton Trucking.  In addition, according to the US 
Department of Transportation statistics, Hampton Trucking ranks in the bottom one-percent (1%) in 
“Driver Fitness” when compared to other trucking companies.  In other words, when Hampton Trucking 
drivers are stopped at trucking inspection stations, ninety nine-percent (99%) of comparable trucking 
companies score better in “Driver Fitness” than Hampton drivers.   
 
Based on the fact David Newton was driving while impaired by drugs, and the fact and he attempted to 
flee the scene, Plaintiffs will argue that David Newton engaged in gross negligence. 
 
In addition, based on the fact that David Newton had a previous criminal conviction for marijuana that 
Hampton Trucking knew about (or should have discovered) and the fact that Hampton Trucking has a 
history of employing bad drivers, Plaintiffs will argue that Hampton trucking was reckless in employing 
David Newton. 
 
In short, Plaintiffs will argue that David Newton’s conduct was reckless and, despite the fact that David 
Newton knew he was engaging in reckless conduct, he proceeding to operate the 18 wheeler while 
impaired by drugs.  Further, Plaintiffs will argue Hampton Trucking is responsible for recklessly hiring 
David Newton. 
 
Based on these facts please answer the following questions. 
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JURY QUESTION #4 

Do you find by clear and convincing evidence that the harm to the Washington family members 
resulted from malice attributable to Hampton Trucking? 
 
“Clear and convincing evidence” means the measure or degree of proof that produces a firm 
belief or conviction of the truth of the allegations sought to be established. 
 
“Malice” means – 
 
1. a specific intent by David Newton to cause substantial injury to the Washington Family; 
OR 
 
2. an act or omission by David Newton, 

a. which when viewed objectively from the standpoint of David Newton at the time 
of its occurrence involves an extreme degree of risk considering the probability 
and magnitude of the potential harm to others; and  

b. of which David Newton has actual subject awareness of the risk involved, but 
nevertheless proceeds with conscious indifference to their rights, safety, or 
welfare of others. 

 
You are further instructed that malice may be attributable to Hampton Trucking because of an 
act by David Newton, but only if David Newton was unfit and Hampton Trucking was reckless 
in employing him. 
 
Answer “Yes” or “No” 
Answer ________ 
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JURY QUESTION #5 
 

If you answered Jury Question #4 “YES” then answer this question.  Otherwise, do not answer 
this questions. 
 
What sum of money, if any, should be assessed to the Washington family as a result of the 
conduct found in question #4? 
 
 
 
Answer:  ______________________ 
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Summary 
Case Name: Washington v. Newton and Hampton Trucking 

eJury Case No.: 0945 
eJury Case Type: Mock Jury 

Counties (Verdicts): Hunt (21), Hopkins (4), Fannin (5), 
Van Zandt (6), Kaufman (14) 

State: Texas 

Total Number of eJurors: 50 
Number of Males: 22 

Number of Females: 28 
Average Age: 43 

Age 30 and Under: 12 
Age 31 to 40: 12 
Age 41 to 50: 12 

Age 51 and Over: 14 

LIABILITY STATISTICS 

Q4:  Do you find by clear and convincing evidence that the harm to the Washington 
family members resulted from malice attributable to Hampton Trucking? 

Total “Yes” Findings 

All eJurors: 45 of 50 90% 
Males: 18 of 22 82% 

Females: 27 of 28 96% 
Age 30 and Under: 10 of 12 83% 

Age 31 to 40: 10 of 12 83% 
Age 41 to 50: 11 of 12 92% 

Age 51 and Over: 14 of 14 100% 

DAMAGES STATISTICS 

Highest Verdict: $ 16,653,000 
Lowest Verdict: $       33,500 

Average of Highest 12 Verdicts: $ 4,260,454 
Average of Lowest 12 Verdicts: $ 245,682 

Verdicts awarding Actual Damages:  50 of 50 100% 
Verdicts awarding Exemplary Damages:  45 of 50 90% 
Verdicts awarding No Damages: 0 of 50 0% 

APPENDIX II
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       Average   Mean 
Total Verdict: $ 1,607,094   $ 1,266,526 

Actual Damages: $ 957,058   $ 760,112 
Exemplary Damages: $ 650,036   $ 419,604 

Verdicts by Gender: 
Males: $ 1,950,338   $ 1,153,051 
Females: $ 1,337,402   $ 1,210,013 

Verdicts by Age: 
Age 30 and Under: $ 942,720   $ 755,747 
Age 31 to 40: $ 925,927   $ 758,312 
Age 41 to 50: $ 1,883,789   $ 1,582,819 
Age 51 and Over: $ 2,523,247   $ 1,319,853 

Juror Awards by Element of Damage: 
• Michael Washington's Damages
Physical Pain & Mental Anguish (past):  $ 42,165   $ 39,310 
Physical Pain & Mental Anguish (future):  $ 80,260   $ 54,630 
Loss of Earning Capacity (past): $ 32,106   $ 31,723 
Loss of Earning Capacity (future): $ 165,760   $ 136,696 
Disfigurement (past): $ 11,960   $ 9,522 
Disfigurement (future): $ 31,920   $ 8,609 
Physical Impairment (past): $ 30,330   $ 26,011 
Physical Impairment (future): $ 54,420   $ 33,065 
Medical Care Expenses (past): $ 51,550   $ 52,771 
Medical Care Expenses (future): $ 97,360   $ 73,217 
• Kendall Washington's Damages
Physical Pain & Mental Anguish (past):  $ 22,630   $ 19,163 
Physical Pain & Mental Anguish (future):  $ 49,190   $ 27,380 
Disfigurement (past): $ 9,380   $ 6,283 
Disfigurement (future): $ 11,160   $ 8,217 
Physical Impairment (past): $ 14,602   $ 13,096 
Physical Impairment (future): $ 22,614   $ 18,059 
Medical Care Expenses (past): $ 3,226   $ 2,854 
Medical Care Expenses (future): $ 21,950   $ 21,250 
• Mikesha Washington's Damages
Physical Pain & Mental Anguish (past):  $ 27,830   $ 22,641 
Physical Pain & Mental Anguish (future):  $ 54,230   $ 31,772 
Disfigurement (past): $ 10,048   $ 6,574 
Disfigurement (future): $ 12,014   $ 8,711 
Physical Impairment (past): $ 20,106   $ 16,420 
Physical Impairment (future): $ 46,360   $ 31,913 
Medical Care Expenses (past): $ 12,889   $ 12,922 
Medical Care Expenses (future): $ 21,291   $ 17,708 
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DEFINITIONS 
      
Average:  measure obtained by dividing the sum total of a set of figures by the number 
of figures.      
      
Mean:  the average of a "central" set of figures, created by eliminating from the set the 
2 highest and 2 lowest figures.      
      
Verdict:  the sum total of the answers to the damage questions. 
 
 
CLOSING 
 
These statistics are provided for general reference purposes only and should not be 
relied upon as the sole measure of evaluation.  You should carefully review each 
individual verdict and decide for yourself what factors, findings and trends are the most 
important for your case.  Because your actual outcome will be dependent upon many 
variables which cannot all be considered by our process, eJury, L.L.C. does not 
represent or guarantee that your outcome will be the same or similar to the result 
presented here. 
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VERDICTS  #1-50 
                                                                                       

                     No.                  Actual Damages                Punitive Damages                    Total Verdict                        
1   $                  132,220    $                  150,000    $                  282,220  
2   $                  618,051    $                  150,000    $                  768,051  
3   $                  203,550    $               1,000,000    $               1,203,550  
4   $                    75,000    $                      5,000    $                    80,000  
5   $                  447,220    $                  800,000    $               1,247,220  
6   $                  328,000    $               5,000,000    $               5,328,000  
7   $                  693,051    $               1,000,000    $               1,693,051  
8   $                  504,000    $                  500,000    $               1,004,000  
9   $               1,688,600    $                  750,000    $               2,438,600  
10   $                    92,300    $                              -    $                    92,300  
11   $                    88,220    $                    25,000    $                  113,220  
12   $                  331,700    $                    75,000    $                  406,700  
13   $                  581,300    $                  100,000    $                  681,300  
14   $                  376,249    $                              -    $                  376,249  
15   $                  865,500    $               1,000,000    $               1,865,500  
16   $                  317,771    $                    20,000    $                  337,771  
17   $                  867,219    $                  500,000    $               1,367,219  
18   $                  228,500    $                  100,000    $                  328,500  
19   $               1,670,500    $                  500,000    $               2,170,500  
20   $                  198,220    $                  195,801    $                  394,021  
21   $                  562,220    $                              -    $                  562,220  
22   $                  995,000    $                    55,000    $               1,050,000  
23   $               1,092,219    $                  100,000    $               1,192,219  
24   $               1,007,219    $               2,500,000    $               3,507,219  
25   $               2,115,250    $                  750,000    $               2,865,250  
26   $                  254,801    $                  150,000    $                  404,801  
27   $               4,327,219    $               1,000,000    $               5,327,219  
28   $                  625,500    $                  100,000    $                  725,500  
29   $               1,630,500    $                  750,000    $               2,380,500  
30   $                  682,219    $                  250,000    $                  932,219  
31   $                  395,500    $                  750,000    $               1,145,500  
32   $                  701,000    $                              -    $                  701,000  
33   $               1,692,220    $               1,000,000    $               2,692,220  
34   $                  225,100    $                    50,000    $                  275,100  
35   $                  342,719    $                  100,000    $                  442,719  
36   $                  540,249    $                  100,000    $                  640,249  
37   $                  903,500    $                  500,000    $               1,403,500  
38   $                  443,419    $                  100,000    $                  543,419  
39   $                    32,500    $                      1,000    $                    33,500  
40   $                  547,220    $                  100,000    $                  647,220  
41   $                  810,000    $                  250,000    $               1,060,000  
42   $               2,198,500    $                  500,000    $               2,698,500  
43   $                  775,749    $               1,000,000    $               1,775,749  
44   $                  521,021    $                  250,000    $                  771,021  
45   $                  479,721    $                              -    $                  479,721  
46   $               8,453,000    $               8,200,000    $             16,653,000  
47   $               1,472,219    $                  500,000    $               1,972,219  
48   $                  155,500    $                    75,000    $                  230,500  
49   $               1,632,219    $                  500,000    $               2,132,219  
50   $               1,932,219    $               1,000,000    $               2,932,219  

  
Average:   $                  957,058    $                  650,036    $               1,607,094  

Mean:   $                  760,112    $                  419,604    $               1,266,526  
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JURY QUESTION NO. 1 

Was there a defect in the marketing of the compressor that was a producing cause of the 
occurrence or injury in question? 

A “marketing defect” with respect to the product means the failure to give adequate 
warnings of the product’s dangers that were known or by the application of reasonably 
developed human skill and foresight should have been known or failure to give adequate 
instructions to avoid such dangers, which failure rendered the product unreasonably dangerous as 
marketed. 

“Adequate” warnings and instructions mean warnings and instructions given in a form 
that could reasonably be expected to catch the attention of a reasonably prudent person in the 
circumstances of the product’s use; and the content of the warnings and instructions must be 
comprehensible to the average user and must convey a fair indication of the nature and extent of 
the danger and how to avoid it to the mind of a reasonably prudent person. 

An “unreasonably dangerous” product is one that is dangerous to an extent beyond that 
which would be contemplated by the ordinary user of the product with the ordinary knowledge 
common to the community as to the product’s characteristics. 

Answer “Yes” or “No.” 

Answer: _______________ 

APPENDIX III
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JURY QUESTION NO. 2 

Was there a design defect in the compressor that was a producing cause of the occurrence 
or injury in question? 

A “design defect” is a condition of the product that renders it unreasonably dangerous as 
designed, taking into consideration the utility of the product and the risk involved in its use. For 
a design defect to exist there must have been a safer alternative design. 

“Safer alternative design” means a product design other than the one actually used that in 
reasonable probability— 

1. would have prevented or significantly reduced the risk of the occurrence
or injury in question without substantially impairing the product’s utility and 

2. was economically and technologically feasible at the time the product left
the control of Defendant by the application of existing or reasonably achievable scientific 
knowledge. 

Answer “Yes” or “No.” 

Answer: _______________ 
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JURY QUESTION NO. 3 

Did the negligence, if any, of those named below proximately cause the occurrence in 
question? 

Please answer “Yes” or “No” for each of the following: 

a. Fusite

b. Emerson Climate

c. Clarence Johnson _____________ 

 “NEGLIGENCE” means failure to use ordinary care; that is, failing to do that 
which a person of ordinary prudence would have done under the same or similar 
circumstances or doing that which a person of ordinary prudence would not have 
done under the same or similar circumstances. 

“ORDINARY CARE” means that degree of care that would be used by a person 
of ordinary prudence under the same or similar circumstances. 

“PROXIMATE CAUSE” means that cause which, in a natural and continuous 
sequence, produces an event, and without which cause such event would not have 
occurred.  To be a proximate cause, the act or omission complained of must be 
such that a person using ordinary care would have foreseen that that event, or 
some similar event, might reasonably result therefrom.  There may be more than 
one proximate cause of an event.  
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JURY QUESTION NO. 4 

What percentage of fault for the occurrence do you find to be attributable to each of those 
listed below and found by you, in your answer to Question No. 3 to have been negligent? 

a. Fusite % 

b. Emerson Climate % 

c. Clarence Johnson ____________% 

TOTAL 100% 
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JURY QUESTION NO. 5 

What sum of money, if paid now in cash, would fairly and reasonably compensate 
Clarence Johnson for his injuries, if any, that resulted from the occurrence in question? 

Answer:  ___________________ 
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CERTIFICATE 
 
 We, the jury, have answered the above and foregoing questions on this    day of 
October, 2014 as herein indicated, and herewith return same into court as our verdict. 
 
(To be signed by presiding juror if unanimous.) 
 
 
 
              
      PRESIDING JUROR 
 
 
 
 
(To be signed by those rendering the verdict if not unanimous.) 
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APPENDIX IV
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APPENDIX V
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